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The theory and practice of justice: law, norms, deviance

Théorie et pratique de la justice: droit, normativité, déviance

Clive Emsley, United Kingdom/René Lévy, France/Xavier Rousseaux, Belgium

1. A decisive process : the pacification of cultures by the national State

The question of how our modern States came into being is now being addressed by

researchers in new terms, not so much with respect to its object as to its perspectives.1 Since

the nation-State was until quite recently believed to be unquestionably superior to all other

forms of political organisation, the conceptual framework of research was indeed quite biased.

And so, retrospective readings of the political history of the Western world between the 13th

and the 18th centuries had uniformly privileged the emergence of the nation-State, neglected

organised forms of resistance and local attempts at autonomy, and placed the model of the

centralised State, with its monarchs (France and England) in the forefront.2

Furthermore, as a result of Western expansion to other continents (Africa, Asia, the

Americas and Oceania), at precisely the time (the 15th century) when the monarchic State was

taking shape, the influence of this type of political organisation was considerably enhanced in

regard to other systems of power.

2. Characteristics of the process in the Western world

In their analysis of the latter two models, depicted as the most complete, least impure

illustrations of the process, historiographers have uncovered three of the main levers that

gradually transformed feudal territories into monarchical States. That is, the monopolistic

control of the army, finances and justice by the sovereign, the increasing power of these

branches and their conversion into ‘public’ agencies.

The perspective is now much more open-ended, as may be seen in the greater attention

paid to the varied forms of state government and in the multiplicity of approaches : in the

European context, the cultural, economic, political, administrative, geographic/social and

religious aspects, and to a lesser extent, law-making, have been studied.3

In this perspective, it now seems clear that the decisive process was the competition

between the people in possession of means of coercion for hegemony therein, which
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competition generally took the form of war. States are constructed by and for war, as the

apparatus required for the marshalling of those human and material resources necessary for

the preparation and conduct of that war. Their capacity to mobilise varies with the social,

demographic and economic features of the particular geographic entity. Ease of access to

resources, and above all the availability of financial capital, which varies from one region to

another, determines the form of the State and in particular, the position occupied by coercive

instruments.4

a. A number of components

One primordial condition for the lasting mobilisation of the resources required for expansion

or for maintaining hegemony is the pacification of the territory controlled.5 The objective, for

the sovereign, is to turn the heart of his territory into a ‘sanctuary’, by pushing war back to the

country’s borders.6 This pacification process is twofold : it involves prevention of the

development of rival forces within the territory, along with the protection of the latter against

raids by outside enemies. The main stake for the would-be sovereign is the achievement of a

monopoly of violence within the territory he intends to control.7

This process has deep-seated repercussions on the organisation of social relations, as

Elias has clearly shown, since it tends to rule out inter-individual violence and to redirect

aggressive behaviour to socially acceptable practices.8 This is not in contradiction with the

fact that violence is – or continues to be – a way of solving conflicts at the micro-social level,

as Gerd Schwerhoff (p. 11) and Jim Sharpe (p. 7 ff.) have shown, any more than with the idea

(ibid.) that the regression of violence is not totally caused by repressive action (Elias’ thesis is

in fact grounded in this view). Jim Sharpe clearly documents this evolution within English

nobility. Conflict settlement evolved from a form of private war to a regulated, ritualised form

of violence – duels – which in turn gradually disappeared under the pressure of both legal

prohibition and a change in the aristocratic mentality. In the 18th century, physical violence

ceased to be viewed as the most honourable way for an aristocrat to settle his conflicts.

The justice system, Janus-faced as it is – serving coercion and legitimisation – is at the

heart of this pacification process. It definitely functions as a political instrument for asserting

‘sovereignty’ over the territory by ensuring civil peace and warding off the spectre of civil

war.9 This makes it a cultural vector for the development of an ideology of ‘public order’ and

‘legal’ rationality.10 This rationality is supported by the growing role of scientific evidence in

criminal procedures in general, in the Western world, from the Renaissance on, as shown by
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the example of Geneva, discussed by Michel Porret. Justice is also vested with a religious

dimension, connecting mankind with the supernatural through the figure of God as judge,11

and cementing social relations around the image of the sovereign judge, invested with the

power to punish and to pardon.12 Its impact is also economic, since it imposes its arbitration in

the private management of conflicts. Through these multiple functions it acquires a special

legitimacy, in the management of both non-violent conflicts (civil justice) and in violent

conflicts (criminal justice), but it is in the field of criminal justice that features most

specifically connected with the new monopoly on the use of legitimate violence may be seen.

The ways in which these functions translate into reality vary considerably, however.

b. Varying degrees of ‘completion’

A complex, varying and unfinished consolidation process affected the organisation of the

judiciary between the 13th and the 19th century. However, this process did not produce

uniform or complete centralisation throughout Europe, where tensions occurred between the

traditional model of the Empire and the emerging Nation-state model.

In some parts of Italy or Germany, it took place in the territorial framework of city-

states or principalities. During the Enlightenment, the Republic of Geneva was a real testing

ground for the modern criminal justice system, as Michel Porret has shown, but its practices

were more modern than its judiciary organisation or its laws. Elsewhere, as in Spain, the

Netherlands and Austria-Hungary, the sovereign seeking to impose centralism was more or

less obliged to compose with important local judiciary characteristics, depending on the

degree of resistance of the local authorities.

Last, in some places – in France and England – centralisation of the judiciary went

hand in hand with political centralisation in royalty, and succeeded in subjugating the

judiciary independence of both cities and lords.

In France, this trend took place to the detriment of the aristocracy, for the most part,

whereas the English case is much more complex. Assuming that throughout pre-modern and

modern Europe governments were supported by a combination of royal officers and local

elites, the crucial question for the construction of the State may be seen as the question of the

relations established by the monarch with those two groups, and especially what sort of

compromise he manages to arrange with the latter.13 The English situation is peculiar on two

counts : first, the country remained essentially impermeable to Roman law, with its unifying

effects, and secondly, the elites played an especially prominent position in local
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administrations. That the central government had a monopoly on the justice system was

definitely acknowledged starting in the Middle Ages, but its implementation depended on the

co-operation of a few hundred rural gentlemen, acting as volunteer judges (Sharpe, p. 5).

While the latter embodied the State, they were at the same time fully imbued with aristocratic

values, and especially with the culture of honour, which emphasised the need for direct,

personal redress for any affront to which they were subjected, a reaction that clashed directly

with the values of the State. The question of the cultural transformations occurring within the

aristocracy between the 15th and the 17th century is therefore a particularly acute one

(Sharpe, p. 8-9).

Nor did centralisation progress at a steady pace : it ebbed and flowed in the course of

history, following peculiar geographic patterns. As early as the 12th century, England and

France were already paving the way for their transformation into sovereign States, although

the presence of the state administration was extremely uneven.

Conversely, the Germanic emperors were unable to create a unified political space.

The Netherlands (North and South), like Switzerland, developed multi-centric nuclear states,

in which the real power actually resided in the principalities or the cantons. Last, the German

and Italian nations became States at a late date, through the sometimes forceful merging of

independent entities.

Be this as it may, irrespective of the degree of centralisation and its pace, no history of

the construction of the justice system should neglect the existence of different forms of

resistance and of specific identities : frequently, the cities, lords and principalities harnessed

the models and ideology of sovereign justice for their own benefit. The evolution of the

French justice system definitely exemplifies the project of centralisation, begun by the

entourage of a medieval suzerain, developed by the administration of a modern Prince and

completely restructured by a national revolution. It is important, however, to avoid

constructing the history of justice in Europe after this model only, which although prevalent,

intellectually speaking, is in fact isolated on the European landscape. Up to the end of the Old

Regime, the doctrine of ‘the King, source of all justice’ continued to be challenged or

subjected to restrictive interpretations by other judiciary powers.

3. Structural characteristics of the process :

a. Seen from above : state control, modernisation, centralisation
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State control of criminal justice, viewed in a historic perspective, is a relatively recent

phenomenon, then. The French Republic was the first State to impose a nationalised,

administration-run judiciary organisation, which we view as just as much a true revolution in

criminal justice as the establishment of penal codifications (the 1791, 1795, and 1810 criminal

codes, along with the 1808 code of criminal investigation and the civil codes such as the 1804

one). As Jacques-Guy Petit points out :

‘The centralised state in 19th and 20th century France owes its efficacy first and

foremost to the successful, early administrative partitioning mostly achieved at the onset of

the Revolution, completed by the coverage of the territory by the judiciary and prefectural

institutions in the year VIII and reinforced by the dense network of prisons and of order-

maintenance officers at the disposal of the justice system’ (p. 7).

This revolution in criminal justice, which spread to much of Europe through

subsequent conquests, sanctions the advent of the contemporary form of the State. This

evolution, begun in 1750, did not end with the French Revolution : rather, it continued until

the last third of the 19th century. Where criminal justice was concerned, it led to the

nationalisation of the judiciary apparatus, along with its integration in a more complex system

of social control agencies, both upstream (police forces, public ministry) and downstream

(correctional authorities) of the administration of justice. The same trend in criminal

procedure was at work in the UK in the early 19th century, as shown by Lindsay Farmer.

The organisation of the judiciary system by increasingly political and later state-

controlled structures essentially reflects the gradual change from the private handling of

conflicts to their control by the public authority. This gradual ‘modernisation’, which is only

one of many aspects of the reorganisation of political forces generated by the emergence of

state-type structures, is supported by both the need for rational organisation and the overall

elaboration of norms, as well as by the existence of a secular elite. It depends on a political

project – centralisation – but requires solid economic structures. It acculturates the masses to

the legal culture of the elites, ‘canonises’ the figure of the judge, turns the criminalisation of

‘offences’ into the pursuit of ‘offenders’, and tends to replace fiscal sanctions by physical

punishment and imprisonment.

The view of state control of the justice system as neither a uniform process nor a

predetermined trend has definite methodological implications. First, the speed with which

state take-over proceeded is not the same depending on whether the sources studied come

from the actors of centralisation – ‘royal’ lawyers or central administrations – or from

regional and local actors. In the former instance, ‘state control’ seems to occur early, but
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sometimes seems limited. At the regional level, we see the legal sphere gradually grow more

homogeneous, while forms of state control penetrate at the local level in a quasi invisible

manner. The nuclei of centralisation may come into being in a matter of years, coalescing

around some prominent individual. Regional homogeneity takes decades, whereas local

changes must be observed over the centuries. Each level therefore requires its own specific

historic and legal time frame,14 as Frédéric Chauvaud shows in his analysis of the many-sided,

lasting forms of resistance encountered by the French repressive apparatus throughout the

19th century, despite its apparent formal perfection and its immutable character.

b. Seen from below : strategies of actors, acculturation

In addition, this process takes on a different connotation depending on what components of

the administration of justice are stressed. The evolution of doctrine reflects the concerns of a

quite cosmopolitan intellectual and political elite with close ties to the central authority.15 This

overall evolution of legal theory may reinforce the image of a community of thought on legal

matters throughout Europe, starting in the Middle Ages. Analysis of the process of law-

making by princes, cities and lords points to the complexity of normative action under the old

regime. The normative system is the outcome of an accretion of successive strata of

traditional norms and new norms, varying with the region, the period and the subject matter.

Study of the practices of central, regional and local institutions brings to light complex, vying

and contradictory spheres, whose relations range from mutually ignoring each other to open

conflict, and include every degree of coexistence.16

This approach focuses on two main guidelines for analysing the history of criminal

justice : first, the interaction between the structures of the justice system and the structures of

political domination, which may be termed the process of state control of justice; secondly,

the interaction between the judiciary institutions and social actors, which we may call the

process of judiciary acculturation. As recent developments in the history of criminal justice

have taught us, we must keep in mind the fact that neither the State nor criminal justice is

entirely determined by its structures : they are also the product of the strategies of actors, both

internal and external, and are spheres in which individual and collective interests are

constantly vying.

Along the same lines, Frédéric Chauvand points out that regional and local differences

persist throughout the 19th century in France, although the overall tendency is to very gradual

uniformisation. In civil procedures, the differences in propensity to go to court are primarily
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linked to the contrast between those areas with a long history of written law (the south) and

those formerly ruled by customary law (the north), in which there is less recourse to the courts

than in the former. He refers to the persistence of local rural customs as well. On the penal

scene, aside from the fact that assize courts handed down widely varying judgements, the

persistence of local forms of conflict-settlement, including revenge, individual arrangements

and the instrumentalisation of criminal procedures (essentially, but not exclusively, by the

elite) are stressed. Another salient point is the way the State goes along with rural

arrangement – making habits in one conflict-ridden field – the exploiting of forestry resources

– , by replacing repression by compromise. F. Chauvaud also views the press campaigns at

the turn of the century or during the inter-war period (the scandals and Grévy, Dreyfus and

Stavisky ‘affairs’) as a form of protest. These scandals undermined confidence in the criminal

justice system at the very time when earlier forms of protest had declined, along with the rural

population.

Similarly, Radikha Singha (p. 12) describes the instrumentalisation of the colonial

judiciary system by the indigenous population in 18th and 19th century India, and the

corresponding attempt by the East India Company to retaliate with increased punishment of

false testimony and falsified court evidence.

One of the crucial but long-neglected aspects of these conflicts concerns gender

relations, as Gerd Schwerhoff’s text demonstrates for the modern period. Over and beyond a

unilateral vision of these relations, in which women are always victims and men offenders,

micro-historical analysis reveals the existence of more complex situations in which women

are full-fledged actors, although they do not necessarily have the same freedom of action, or

the same resources, as men (see the discussion of prostitution, p. 12 ff.). In some instances,

and particularly where sex is concerned, the gap between the moral code reigning in villages

and the stricter official code is beneficial to women. Nonetheless, there definitely is a long-

term trend towards increasingly close control of women (ibid., p. 16) despite some resistance,

documented up to the 19th century. The ambiguous forms occasionally taken by this

resistance corroborate our views. This is the case when women take their violent husbands to

court, precisely in the name of the prevailing moral code, and thus undermine male

domination, in the long term.17 In other words, if the authorities came to impose themselves as

a regulatory agency for families, it is partly because this corresponded to the demands of

women victims of violent husbands.

The challenge to the authority of the father came to a head in the late 19th century,

around the child issue this time, particularly through the action of lobbies, in which bourgeois



Oslo 2000
21/07/00

8

women played an important role. Whereas the 19th century was marked by a serious setback

in women’s situation – to the point that F. Chauvaud could write that the French civil code is

‘the symbol of how women were oppressed and tyrannised’ (p. 15). For some women this

‘moral enterprise’ furnished a means of intervention on the judiciary and political scene, as

shown by Sylvette Dupont-Bouchat in a discussion of the creation of juvenile courts.

C. A panorama of confrontation, resistance, coexistence

Furthermore, this coexistence is particularly delicate in cultures whose conflict-regulation

system is not grounded in State intervention. It may actually be contended that the

confrontations between traditional Western cultures and the national State share many

features with the clashes between non-western cultures and colonial or conquering States.

Similarly, the expansion of the great non-western empires in Africa and Asia may be

interpreted as an interaction between a form of State and cultures based on local social

regulation.

Taking the case of British colonisation of India as an example, Radika Singha draws

an extremely complete picture of the difficulties encountered, by the East India Company at

first, then by the colonial power, directly – in imposing the Western model on a radically

different society. In spite of the apparent rigidity of the caste system (which the coloniser

attempted to instrumentalise), one has the impression of an extremely fluid and equally

complex society. Singha points out how the creation of a new transportation network in the

latter half of the 19th century enabled the emissaries of the colonial power to cover the

territory much more rapidly and more efficiently, but at the same time it facilitated individual

travel, an effect that the coloniser attempted to control and curtail. The question of the

accurate identification of individuals became particularly acute in this context, and accounts

for the invention of fingerprinting. It was, in the eyes of the colonial administrators, a vector

of security for the legal system, in the field of civil law (since it ensured the identification of

parties to contracts), for the army (by making sure that recruits actually did originate from

some particular ethnic group specially prized for its warriors), for the administration (for

recruiting, and paying pensions), for criminal law (identification of sentenced offenders) and

for controlling internal migrations within the subcontinent and to the empire’s other

possessions, such as South Africa.

As Ricardo Salvatore shows us, things were very different in Latin America, where the

original colonial model fell apart during the 19th century, to be replaced by a series of
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national systems combining European and North American influences with the tradition

inherited from the Spanish monarchy.

* * *

The creation of modern European States is characterised by the plurality of areas of law, the

multiplicity of components of the legal systems and varying paces of evolution, then, with

criminal justice as a key element in their construction between the 13th and the 19th century.

The view of justice as unilaterally imposed from above should be replaced by one in

which the justice system is obliged to negotiate its acceptation by local social systems,

especially in outlying areas. To avoid being totally manipulated by different fractions, or

being firmly excluded from social interplay, State justice must consent to a degree of

instrumentalisation by social actors.18
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Discussants Comment

Judicial history, histoire des mentalités, historical anthropology

Gábor Klaniczay, Hungary

Judicial history has been in the forefront of methodological innovation in historical writing

for many reasons. Its sources combine legal reasoning on most aspects of human existence

with concrete cases of individual actors and institutions, the conflict and the outcome, the

various arguments and counter-arguments expressing what the parties considered a fair, legal,

and just solution. The judicial institutions produce a mass of well-categorised cases allowing

long-term quantitative analyses. The changing patterns of norm and deviance point to the role

of ecclesiastic and secular institutions defining at macro-level the rules of social coexistence,

while with the individual testimonies one can dive into the micro-historical contexts of „thick

description”. Historical anthropology has unfolded with judicial sources on Montaillou,

Menocchio, Martin Guerre, or on the “sociology of accusation” of early modern witches.

Many stimulating approaches sprang up here in the past decades: from a qualitative analysis

of medieval ordeals to the prosopography of early modern gallows convicts, from the “theatre

of horror” of public executions to the meticulous mapping of spaces controlled by legal

mechanisms, from the history of pain to the rhetoric of story-telling, from the legal debates on

miracle and sainthood to an anthropological approach of charivari and lynching.

In 1995, in Montreal, a rich comparative discussion was made of the themes in this

“history from below” under the banner “Punishment, penalties, prison”. The past five years

seem to have slightly shifted the perspective towards a new synthesis, reconsidering the

evolution of the theory and practice of justice in the past 6-700 years, from the point of view

of the exercise of power within modern nation states. Based on some fundamental insights by

Elias (a growing monopoly of the state on violence and the achievement of internal peace by

channelling violence towards the margins or the borderlines) or by Foucault (on institutional

or state powers of discipline, police and punishment combined with or opposed by a variety of

micro-powers on all levels), the rich research results of the previous decades, both on modern

statehood and on the history of criminal justice, permit now a reconsideration of this complex

long-term historical process. This is represented by many of our papers, and summed up by

the three “rapporteurs” who rely upon the history of criminal justice as an indicator of the

varieties of this centralising and modernising process of state control, pointing to its structural

components, its social and regional limits, the forms and successes of resistance to it by
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various local, regional and traditional legal mechanisms. A ”global” extension of these

analyses (in our session still rather incomplete) is also on the agenda: setting the

characteristics of the process in the Western world into the perspective of the colonial

experience, the instrumentalisation of the modern techniques of criminal justice in this field,

and their conflict with the local systems of justice. My brief comments would try to propose

that the basic questions of the “histoire des mentalités” and those of “historical

anthropology”, two methodological labels from yesterday, could be reinvigorated by these

recent insights in judicial history, they might put on the order of the day further questions.

For understanding the forms and meanings of this violence to be “pacified” by the

growing judicial control, the most important resource still seems to rely in the late medieval

and early modern documentation: the analyses of late medieval criminality, massacres,

pogroms, banishment (treated here by Gauvard – cf. also Chiffoleau, Graus, Nirenberg,

Rossiaud, Rubin, Toch, Trexler, Zaremska), and of the even richer judicial sources of early

modern popular revolts, wars of religion, witchcraft prosecutions, and the violent emergence

of absolute monarchy and modern institutions of disciplinary confinement (treated here by

Porret and Sharpe – cf. also Behringer, Briggs, Burke, Davis, Geremek, Muchembled, Roper,

Schindler, Scribner, Soman). To be able to build on these results, a continued combination of

generalist, comparative and “localist”, interpretative approaches remains indispensable for the

modern times as well. This would add to a power-framed and legally, judicially articulated

enquiry a set of softer investigations on the group tensions, the personalities of the involved,

the debates on religious and moral principles, local axioms of crime and justice, a historical

anthropology of value systems.

The papers of the session do indeed make these openings. The perspective of gender

stirs up methodological questions on honour and shame, on the psychology of bourgeois

respectability, on violence as a male code of behaviour, or on the discordance between the

female scopes of action and the moral politics of the early modern state (Schwerhoff). The

growing weight of legal medicine (Porret) brings in a foucauldian association of

power/knowledge, taking its hold on the tortured or inspected body of the accused. The long-

term history of the imposition of modern legal code (Farmer, Feeley, Petit) and the forms of

local resistance to it (custom, agreement, vengeance), the opposition of litigosité and

arbitrage as two distinct mentalities (Chauvaud) constitute a neat opposition of the

centralising structures of state power meeting a diffuse but systematic opposition and counter-

powers on all levels of social existence: an image which takes us back again to Foucault. A

new agenda emerges: to map all the diversities of these tensions in social, ethnic, and



Oslo 2000
21/07/00

16

geographic space – as the rapporteurs have done. On the other hand, the attraction still

remains to provide a microscopic diagnosis of the workings of these powers and counter-

powers, the changing parameters of convincing proof and evidence – as Levi has done with

Giovan Battista Chiesa, a 17th-century exorcist.

The examples of the new qualitative insights opened by modern judicial history could

be continued: the entry of criminal justice to the privileged sphere of family power relations

(intramarital quarrels, domestic violence, childhood delinquency – Schwerhoff, Dupont-

Bouchat), the exportation of European police techniques to colonial situations (Salvatore,

Singha). The agenda remains: if judicial history wants to handle the theory and practice of

justice, the problem of norm and deviance throughout the constitution of modern state power,

it has to make frequent digressions from its narrower field – not the least to histoire des

mentalités and to historical anthropology.

Two distant but still relevant examples. Febvre pleaded in 1948 for the histoire des

mentalités precisely when confronted with the change of judicial attitudes to witchcraft:

“Sorcellerie, sottise ou révolution mentale”, an enquiry subsequently well elaborated upon by

Mandrou. One should also recall the memorable answer Duby gave in 1958 to the classic

question, put by the legal historian Ganshof in 1914: “Qu’est que la féodalité?” – “Une

mentalité médiévale”.
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Aux limites de la pratique criminelle et au-delà de la norme: les récits de massacres et la

rupture du lien social au Moyen-Age

Claude Gauvard, France

Certaines formes de la violence expriment, dès le Moyen Age, la limite de ce qui est tolérable.

En essayant de décoder le discours des clercs, qui présentent des formes plus ou moins

stéréotypées (par exemple les crimes dénoncés par la Paix de Dieu), en s’appuyant sur les

récits de chroniques et en se référant aux archives judiciaires, il convient de saisir quels sont

les seuils de violence qui échappent aux normes. Seront donc exclus les règles du code de

l’honneur qui conduisent à l’homicide, les mécanismes du vol et la plupart des scandales que

provoquent les crimes de mœurs. Ces actes de violence se définissent par rapport à des

normes qui fondent leur criminalisation. Les massacres appartiennent à une autre catégorie

qui relève de l’indicible et ils peuvent donner une idée de la façon dont sont perçus les seuils

de violence. Les exemples seront choisis dans une période large, qui couvrira l’ensemble du

Moyen Age. L’accent sera mis sur le vocabulaire employé pour désigner les actes et leurs

protagonistes, criminels et victimes. On tentera aussi d’étudier les réactions du public, de

façon à mieux cerner les liens entre les massacres, la révolte ou le lynchage. Enfin, existe-t-il

des formes de résolution de ces conflits qui soient susceptibles de créer une réparation ?

Quelle place y tient le pardon et comment se construit l’oubli ?
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The ‘taming’ of English elites, the end of elite deviance, and the administration of justice in

late medieval and early modern England

Jim Sharpe, United Kingdom

My aim in this paper is to address the major themes identified in the discussion document

through the experience of the English nobility and gentry between c. 1400-1800. This will, of

course, lead to a review of some of those major issues which the discussion paper has

identified. If the European state, over this sort of period, achieved various monopolies (over

violence, justice, and taxation, to take the most frequently quoted examples), it did so at the

expense of the nobility more obviously than most other groups. Moreover, the struggle

between the monarchy and the nobility is the main staple of medieval political conflict (one

need only think of the experience of such English kings as John, Edward II, and Richard II)

obviously makes the role and functions of this social group crucial in any discussion of the

development of monarchical central power (the ‘state’, if you like) in the late medieval and

early modern periods.

The structure of the English criminal justice system introduces two major peculiarities.

The first of these is that, in a very major sense, the English legal system was centralised from

a very early date: most legal and administrative historians would point to the reforms of

Henry II at the end of the twelfth century as crucial here. Briefly, the English Common law

ran throughout the kings malin, the ascendancy of the central courts at Westminster was

established from early on, there was little by way of competition from seigniorial justice.

Secondly (and perhaps in some ways running counter to this apparent centralisation) there

was a heavy dependence, in the business of local law enforcement, on local notables: in chies,

urban elites administered justice, in the countryside it was the gentry, the English version of

the nobilitas minor, who from the mid fourteenth century served as justices of the peace.

In the discussion paper, quite properly, two perspectives were opened on our general

theme: one ‘from above’, one ‘from below’. What I shall be exploring in this paper is the

history of our theme ‘from somewhere in the middle’. The justices of the peace were essential

to the running of the local law enforcement and local administrative systems (and it should be

remembered that the English gentry, certainly by 1600, were serving the state in numerous

capacities other than those of justice), yet they were, of course, subject to regional affinities,

to their position in patronage and faction networks, and to what might be described as their

class interests. At what is traditionally regarded as the end of the middle ages in England, the
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arrival of the Tudor dynasty in 1485, England had suffered a generation of dynastic civil

warfare (the Wars of the Roses) which had produced a situation where the local nobility had

in large measure gone out of control, and the administration of justice had broken down. By

1700, after the arrival of William of Orange on the English throne, something like a modem

state was emerging, and England, like much of the rest of Europe, was characterised by a

genteel nobility who offered no serious threat to the state. My paper will, therefore, offer a

concrete and specific contribution to our analysis of a number of general, and important,

themes.

What I would like to do in this paper is investigate how the changes in noble

behaviour and attitudes over this period were affected by, and how they affected, the criminal

justice system.

Obviously, my major concern will bc with the crucial issue of decline of noble

violence, with the ‘legal acculturation’ of the nobility, and with their increased, and more

conscious, willingness to serve as justices of the peace. But I shall demonstrate how this

perspective on one social group’s crucial contact with the development of the criminal justice

system in England interacted with a number of other changes. Among these are the growth of

civil litigation as a means of dispute resolution at this level, the growth of new concepts of

gentility and of noble behaviour in the post – Renaissance period, and of the role of religion,

and in particular the concepts of the godly magistrate and the godly state, helped reinforce the

ongoing processes of state formation, the rule of law, and changes in noble lifestyle.

To put flesh on these somewhat abstract themes, I will end with a few comments on

the mental world of Sir John Reserve. Sir John was a leading royal administrator in Yorkshire

in the 1680s (he was, in fact, an enthusiastic proponent of what some historians have labelled

‘Stuart Absolutism’), and, on one level, is obviously a representative of those new values of

state service which I have identified as being crucial to my paper. He was also, however, a

very contentious man, much given to issuing challenges and fighting duels. He does,

therefore, provide an interesting microcosm of how far the sorts of – transitions we are

concerned with Might be demonstrated to be, in late seventeenth – century Yorkshire at least,

partial and -ambivalent.
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Gender and Criminal Justice History – The German Case

Gird Schwerhoff, Germany

In Germany, the history of criminality developed not until the late 1980s and during the 1990s

as a distinctive sub-discipline of social history. Due to the general trends in historiography it

was heavy influenced by the ‘New Cultural History’, especially ‘Gender History’. Therefore

the category of ‘gender’ was integrated in many of the actual case studies in the field. Parallel

to this development gender historians discovered the records of Justice as useful sources for

their own means, for example as sources for power relations or communication structures

between men and women; or as ‘ego-documents’, which give evidence about the mentalities

and opinions of the ‘common folk’. But gender historians adopted the methods and sources of

Criminal Justice History by no means uncritically: They warned of an extended use of

quantification without a consideration of the historical and the institutional context, and they

called into question the one-sided ‘deviance-perspective’ of criminal history. The paper deals

with the conceptual and methodological problems of the collaboration between criminal

history and gender history, e.g. focussing on the delinquency rate of men and women from the

middle ages to the nineteenth century, and features some of the most important case studies.
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Legal medicine and criminal justice: The example of the Geneva Republic (XVIIIth Century)

Michel Porret, Switzerland

Cette communication veut donner sens à la genèse, l'impact et les enjeux des pratiques

médico-légales durant l'Ancien régime . Générée par la rationalité de l'enquête judiciaire

ancrée dans les normes inquisitoriales, l'expertise médico-légale évalue avec certitude le corps

et l'âme violentés des victimes d'un crime. Elle traduit en normes juridiques la douleur

physique et morale née d'une agression, d'un empoisonnement ou d'un viol.

Ainsi, le légiste définit un seuil objectif de ‘dangerosité’ : ce qui lie l'intention

délictueuse et ses conséquences corporelles. En naturalisant la qualification du délit,

l'expertise mène  au traitement médical du corps violenté, à la revendication de ‘dommages et

intérêts’ évalués selon les traumatismes physiques et moraux des victimes. Particulièrement

visible dans la juridiction souveraine de la République de Genève durant le 18e siècle, cette

médicalisation croissante des incriminations renforce en outre l'intolérance sociale envers la

criminalité de sang et la violence physique. Au terme de la procédure judiciaire, la santé des

violentés, considérée par la justice dans une finalité réparatrice, concerne le médecin, ce

nouveau Mentor des juges. Insérée dans la genèse de l'État de droit qu'induit la pratique

pénale des Lumières, l'expertise médico-légale définit, un champ judiciaire inédit. Sa

modernité sociale réside dans la constitution d'un nouveau bien juridique :l'intégrité humaine

des justiciables (accusés, victimes), la dignité du sujet que le crime bafoue, la santé des

individus, les présomptions de l'innocence. Il reviendra au droit pénal du 19e siècle, instauré

par les Codes révolutionnaires (1791, 1810), de socialiser et de légaliser dans l'espace de la

démocratie cet idéal humaniste que les réformateurs des années 1760-1780 ont actualisé pour

fléchir l'Ancien Régime des délits et des peines. Au 18e siècle, l'histoire de l'alliance du

médecin et du juge, qui reste à écrire d'une manière détaillée, accélère cette mutation utilitaire

vers le modernité judiciaire.
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Settle, Mobilise, Verify: Colonial Criminal Justice 1772-1914

Radhika Singha, India

As the East India Company extended its territorial dominion over India, the civilisational

encounter was often described as a contrast between a society dynamised by trade, enterprise

and English liberty and the melancholy stasis of the Hindus. The political despotism of

Muslim rulers and the religious despotism of the Brahmanical order were blamed for this

social involution.

Yet British paramountcy and colonial order had in fact evolved by suppressing the

dynamic of competitive state building in eighteenth century India, and trying to arrest the

fluidity of social forms associated with it.

I will begin by introducing the range of historical work which has dealt with this

process. My own work assessed how this drive provided the contours for colonial law and

justice. The British blamed the periodic lapse of despotism into ‘anarchy’ for throwing state

boundaries into flux and permitting communities of pastoralists, hunting bands, mendicant

hordes, itinerant cattle and grain dealers to evade the clear exercise of sovereign authority.

Pack-bullock traders moved in caravans across political boundaries and through hazardous

routes, between famine and plenty, provisioning warring camps. This gave them an influence

over the movement of commodities, eroding state monopoly in items like opium, salt, and

forest produce, and the centralised appropriation of transit duties. Kingdom building

generated a buoyant military market, which seemed to induce those who should have been

husbandmen or labourers to join mercenary bands. `Anarchy’ encouraged dangerous

ambitions to warrior status among all kinds of social parvenus.

Under the subsidiary alliances it imposed on Indian princes and chiefs the Company

began to hem in this booming military market, and to constitute itself as the ultimate

paymaster. Armies of subordinated Indian rulers were reduced, reorganised and disciplined to

make them pliable to Company control. Military auxiliaries, mercenary bands, and territorial

militias were suppressed in post-pacification operations against ‘predatory formations’. With

the assertion of paramountcy, concepts of treason began to take shape in criminal law, and

control over military mobilisation generated more hard edged notions of mutiny and

desertion. Police powers were extended over arms bearing and arms supply, at first slowly

and then with dramatic force after the 1857 rebellion.
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My earlier work examined the way in which the summary measures of military

pacification had to be replaced by institutions of civil governance under a civilian magistracy.

This was crucial to the definition of a new and more exclusive notion of sovereign right. The

criminal law had a strong symbolic role in defining the subject of colonial modernity: modern

in the sense that the state claimed a monopoly of legitimate violence, and distinguished a

terrain of public justice as exclusive to its agency and distinct from those forms of property

right which could be shared with its subjects. Each subject was supposed to be individually

responsible to the judicial claims of the state, irrespective of other intervening spheres of

authority. When Macaulay formulated his penal code for India in 1837, he was working in

legal territory already conquered from competing domains of patronal, patriarchal, and

religious authority.

The Company initially continued the practice of taking securities from those who

contracted to collect the land revenue. These in turn brokered a chain of engagements with

influential intermediaries, taking securities for payment, good order and attendance when

summoned. This system of contracting out involved a sharing of revenue with the banking

houses who underwrote the revenue farmers and a division of police and judicial authority

with the revenue farmer. By Bengal regulation 7 of 1807 the idea formulated in law was that

revenue arrears would be met by the sale of land, and order would be based on a general

obligation to respect the law rather than discrete undertakings from intermediaries. In defining

its own property rights in taxation as `the fiscal claims of the public’, the colonial regime

criminalised the many perquisites of local lordship exercised by the landed elite and

distributed amongst dominant communities. For instance, communities controlling the

passage of commerce through difficult routes had levied transit duties and market tolls from

their share in the protective functions of kingship. Such exactions were now characterised as a

species of blackmail, a ‘purchasing’ of tranquillity which had to be replaced by a steady

exertion of authority.

The political and fiscal expropriations involved in this more exclusive definition of

sovereign right and the closure of competitive state-building set off subsidiary spirals of

unrest, which the British characterised as one form or another of banditry. I have shown how

large areas of executive discretion were admitted in criminal law to deal with the fall-out of

pacification, notably in legislation dealing with the so-called thugs and criminal tribes. One

way of subduing the social flux unleashed by paramountcy was to build up ethnologies

distinguishing between those who formed good material for productive and revenue

generating subjects and those whose way of life evaded and undermined British magistracy
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and the ‘fiscal claims of the public’. The presumed rigidity of caste and religious distinctions,

and the pervasiveness of hereditary occupation seemed to provide ready building blocks for

such compilations.

Yet in the first half of the nineteenth century administrators also complained of social

and political practices which made it difficult to verify social identities. The competitive

market for military labour, with disbanded soldiers constantly in transit, and the eagerness of

Indian chiefs to mulct bandit gangs for cash tributes instead of exterminating them, blurred

the line between the peaceful and the predatory. In a situation of widespread arming, banditti

could always pose as soldiers, or armed retinues of some prince or merchant, and disbanded

soldiers could turn to banditry. Sleeman, well known publicist for the anti-thuggee campaign,

is usually placed among the romantic conservative administrators who wanted to slow down

reformist drives against Indian social practices and Indian aristocracies. Yet he criticised the

traffic in slaves because it seemed to dissolve social distinction. Upper caste children could

pass into the ranks of Muslims and lower orders, and low caste women be sold off as high

caste wives, especially as ‘spurious’ Rajputnis. He implied that slavery created too fluid a

market in women and children, encouraging murder and kidnapping as a source of supply.

Sleeman also distrusted the various peripatetic professions, including the pack trade in raw

produce which he regarded as a threat to the safety of life and property. In line with a long

tradition of officialdom, Sleeman also believed that Indian society was far too tolerant of

vagrancy, in particular of religious ascetics whose antecedents could not be verified, and yet

were easily admitted to homes and into the confidence of travellers. They were often armed,

claimed charity as of right, rather than with appropriate humility, and some engaged in

commercial transactions which extended to the traffic in children.

In the first half of the nineteenth century therefore the Company’s criminal law

contended against social and economic practices which seemed to fracture sovereignty and

sustained communities outside sedentary revenue and labour generating households. In a

sense it was backwardness, of the ecology, of social norms, and of the technologies available

to centralised agency which was seen as the problem in policing.

The Company’s mercantilist monopoly was brought to an end in 1833. Interests and

influence ranged behind a policy of state directed investment to develop India as the supplier

of raw material and labour for various parts of the empire, and to integrate her markets for

British manufactured goods. Road building was pursued with greater ambition from the 1830s

and 1840s, and railway lines, inaugurated in 1853, added substantial mileage between 1870

and 1890. The communications revolution was expected to bring new power to government:
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tax resources would be stabilised and extended, armed forces rapidly deployed, and

demographic resources mobilised for new locales. Modernisation was expected to assist

policing: the reduction of forest cover, the penetration of remote areas by steamship, trunk

road and railway track, would secure the movement of bullion and commodities, and

marginalise hunters, independent pack traders and other such troublesome communities,

forcing them into occupations which government recognised as legitimate ‘work’.

But was marginalisation and submission to modernity as inexorable a process as it

seemed? Could criminally inclined communities cling onto an undesirable way of life,

sheltering in the interstices of modernity, or even using its mechanisms? Could they endanger

lawful domains of commerce and imperial revenues by exploiting modern communications,

and the sites of settlement, commerce and labour generated by them? In the era of high

imperialism the state was not only involved in settling people, but also in mobilising

demographic resources for empire. This was necessary to replace slave labour in the

plantations of the West Indies and Fiji, to supply estates in Natal, to channelise labour for

officially sponsored public works, and to open up plantation and mining enclaves in India.

But the broader currents of mobility generated in the process seemed to extend the allure of

criminal alternatives and to compromise the tractability of the labouring poor. The

government also had to use the indentured contract and a plethora of executive regulations to

ensure a sufficient labour supply to less favourable sectors.

In the second half of my paper I will explore the colonial government’s quest for

`scientific’ means of recording identity to control the social changes unleashed by new

technologies and ideologies of rule. Colonial subjects might use the social fluidity created by

mass long distance travel and the integration of markets for labour and commodities to

assume new identities. Such developments might weaken strategies of governance based on

constructions of caste, class, and race. Among these were military recruitment based on ‘class

regiments’ which deployed and reinforced identities of caste, region and religion to inspire

and control Indian soldiers, efforts to recruit indentured labour from certain social groups and

localities and to exclude others, and communal and caste quotas in recruitment to the

bureaucracy. The situation encouraged the compilation of comprehensive ethnographic

surveys of the subject population. But there was also a parallel search for strategies to docket

the individual subject. The state sought to layer forms of contract over mechanisms of

personal and executive authority to ensure a steady flow of commodities from the peasant

household, to stabilise the supply of indentured labour, and to rationalise the recruitment and

payment of its civil and military agency. The colonial subject could not be allowed to assume
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a caste or community status to which he was not entitled. But he also had to be checked from

repudiating his legal obligations by sheltering in the anonymity of the mass.

The anatomical chart, the vaccination scar, the photograph, anthropometric

measurement and the fingerprint, began to leave their track on police and judicial records.

Older practices of identification could also be suggested for new contexts. Until the 1870s

there were arguments in favour of restoring the practice of tattooing life prisoners, a

punishment which had been abolished in 1849. Discussions about fingerprints in the 1880s

reveal the same impulses which dominated anthropometrical enquiry, a quest to ground

theories about heredity and race in biological data. But, as pointed out earlier, there was also a

concern to describe the individual in scientific ways which would facilitate his identification

from the mass for police surveillance, immigration controls, fiscal administration, and the

disciplining of specific work forces.

The fingerprint was added to the descriptive roll of the ‘habitual criminal’ in the

Bengal Presidency in 1894, some seven years before a similar step was taken by Scotland

Yard. The arbitrary and fluid boundaries of the term habitual criminal meant that a large

number of suspects, in particular, members of ‘proclaimed criminal tribes’, could be

fingerprinted without any cognisable offence charged against them. Also striking was the

rapid deployment of this method of identification across a range of institutional contexts

which had come to be very important to the business of rule in India. Colonial administrators

called upon their subjects to acknowledge legal obligations by surrendering thumbprints in a

variety of officially sponsored transactions extending beyond the criminal sphere. The

thumbprint also imposed the carapace of legal contract over ties of social authority.

Landlords, moneylenders and employers took it up to reinforce the legal weight of their

engagements with tenants, debtors and labourers and restrict their ability to renegotiate terms.

However in some limited circumstances the thumbprint could also serve as a form of self-

attestation for those among the labouring poor who were assembling the conditions for their

social reproduction over long distances. The migrant labourer could send his earnings home

through the post office, addressing the money order to himself, or to some relative, with the

postman taking a thumbprint in verification of receipt.

Explaining the spread of the fingerprint into various branches of public business in

India, Edward Henry, Inspector General of Police, said it was well suited to a country where

there was mass illiteracy and where penal laws could not control impersonation. There was

another advantage: ‘No objection can be raised on the ground of religion or caste, or rank in

society, or sex, so there is no prejudice to be overcome in obtaining it’. The colonial
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government did not restrict this particular form of identification to the more lowly strata of

society, but applied it to the `respectable’ as well. Literate colonial subjects did not have the

option of signing to register deeds, receive pensions, and to verify candidature in

examinations for official employment. The new forms of authenticating identity raised

tensions especially among the Indian elite when distinctions of caste, status and education

were effaced in the name of rationalised governance but not that of race.

This was demonstrated with heightened effect when fingerprinting was applied not

only to the policing of indentured labour but to control Asiatic settlement in colonies of

empire. Mahatama Gandhi’s first political movement in South Africa was directed against an

Act of 1907, formulated initially by the interim British administration in the Transvaal, by

which registration certificates, carrying ten finger impressions, were made compulsory for all

Indians claiming domiciliary rights. So, the argument that fingerprints provided indisputable

proof of identity in a largely illiterate population was supplemented by a range of other

contentions about the physical, cultural and moral characteristics of oriental races which

demanded `a form of signature which could not be repudiated’.
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La Justice en France (1789-1939).

Frèdèric Chauvaud/Jacques-guy Petit, France

A. La justice en France, 1789-1939. Une étatisation modèle ? (Jacques-Guy Petit)

Dès la Révolution et le Premier Empire, d’abord par la production rapide d’une codification

rationnelle, les bases d’une nouvelle justice, aussi bien civile que criminelle, sont établies

durablement. Ces “masses de granit” voulues par Bonaparte favorisent la reconstruction

nationale autour de la liberté contractuelle et de la propriété, elles protègent l’État et l’ordre

public.

Les structures de contrôle de l’État-gendarme du XIXe s. sont solides : quadrillage

géographique et maillage répressif, montée du parquet, statistique judiciaire comme nouveau

“miroir du prince”. Dans son rapport aux juges, le pouvoir exécutif affirme sa prééminence,

dans la longue durée, au gré des épurations.

Beaucoup de nuances doivent cependant être apportées à ce modèle car l’État reste

libéral : place du privé, rôle de l’opinion publique (peine de mort), professionnalisation de la

magistrature. L’État-Providence se substitue peu à peu à l’État-gendarme.

B. La justice en France, 1789-1939. Un modèle à l'épreuve. ( Frédéric Chauvaud)

L’activité des cours d’assises montre qu’il existe une grande dénivellation dans les pratiques.

Les mêmes crimes commis dans des contextes similaires ne sont pas sanctionnés de façon

identique. Les comportements des “juges occasionnels”, c’est-à-dire des jurés, trahissent

parfois des résistances et soulignent que la justice, malgré son apparente centralisation, n’est

pas rendue de manière uniforme.

Souvent les auteurs d’infractions qualifiées de contraventions, de délits ou de crimes

ne sont pas poursuivis par la justice car ils ne sont pas dénoncés. Les accommodements entre

soi et les pratiques de conciliation échappent au pouvoir judiciaire. L’administration forestière

elle-même introduit une faille dans les principes judiciaires en acceptant de négocier avec les

contrevenants et les délinquants.

Les décisions de justice, les attendus des jugements, les magistrats et le

fonctionnement judiciaire sont l’objet de fortes contestations qui prennent des formes très

diverses : révoltes, manifestations, mouvements d’opinion, critiques journalistiques...

Quelques scandales, de Panama à l’affaire Stavisky, saisis par la presse, contribuent, avec
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d’autres facteurs, à discréditer la justice au point que l’on se demande, à la veille de la

Seconde Guerre mondiale, s’il existe même un modèle républicain de la Justice.
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The Reform of Criminal Procedure and the Making of Modern Criminal Justice

Lindsay Farmer, United Kingdom

The reform and codification of the penal law in the early nineteenth century is conventionally

understood as a moment of transition to legal modernity. The codes symbolise the

recodification of political power with the formation of the modern nation-state and are linked

to the establishment of a new network of disciplinary relationships in policing and

punishment that are central to the formation of the modern legal subject. While this account

raises a series of questions about the relationship between the juridical and the disciplinary as

forms or modes of power, the specific question that I am concerned with in this paper is that

of the criminal trial in England and Scotland. If the formation of modern penality is associated

with the creation of a silent and routinised criminal justice, the development of the modern

adversarial trial would seem to run counter to the normal story of development since the trial

is public, oral, unpredictable and dependant on a certain iconography or display of justice.

This paper will argue that this development can only be understood historically by

understanding the role of criminal procedure in mediating between code and trial, and will

argue more generally that procedural law is central to a proper understanding of legal

modernity.
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Legal orders and legal cultures in Latin America, from colonial times to the 1930s

Ricardo D. Salvatore, Argentina

In contrast to Europe, the history of the justice system in Latin America starts with a

centralised authority (the Spanish monarch and the Council of Indies) supervising a system of

decentralised law enforcement and adjudication (the Audiencias, the Cabildos). During the

colonial period, the combination of a legal culture centred around the mediation of conflicts

and a large degree of judicial discretion helped to mold a judicial system whose main function

was to legitimise and pacify the otherwise uncontrollable colonies. Independence (1810-1824)

generated alongside a fragmentation of political power the need to reorganise the judicial

apparatus upon more modern principles: liberalism, codification, constitutionalism, classical

penology. During this period, judicial discretion was limited, old privileges (fueros) came

under attack, and, in general, popular sectors gained a greater access to the courts. But as

sectional and regional conflicts of power resulted in protracted civil wars (1820-1860), the

judicial system remained regionally fragmented and judges subordinated to political power-

holders.

The consolidation of a judicial apparatus had to wait for the organisation of centralised

national states in the later part of the nineteenth century. In the transition, a hybrid legislation

(combining ancient Castilian with modern European or American codes) gave judges greater

discretion for adjudicating cases. A different legal culture developed, centred upon the notion

of individual responsibility and punishment. By the turn of the century (1900), the justice

system gained in organisation and complexity, absorbing an increasing mass of cases. Judges

acquired greater public recognition as they developed and followed procedural and doctrinal

rules. The judiciary became a major force in legitimising the rule of the oligarchy. It was at

this time (early twentieth centuries) when the diffusion of criminological positivism impacted

the administration of justice in unsuspected ways. Criminological research, the control and

modernisation of penal institutions, the medicalisation of crime, and the successive attempts

to reform the penal codes resulted in important reforms of the justice system. Empowered

with new medical arguments and new methods of investigation, judges could better justify an

expansion of discretionary authority. New institutions (particularly those dealing with

juvenile delinquents and with family relations) appeared, enhancing the power of states

(national and provincial) over individuals and families.
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Increasingly, the judiciary became involved in moral campaigns of different types.

But, as medically informed judicial decisions separated more and more from the letter of the

codes, the legitimacy of these decisions declined. A legal culture based upon the notion of a

unique code of violations and penalties began to dissolve, favouring the development of

popular scepticism about the functioning and legitimacy of the judiciary. As a result, by the

1930s, the judicial system had lost much of its legitimacy as a mediator in the resolution of

conflicts or as an actor dispensing punishment to criminals.
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Les tribunaux pour enfants. De la théorie à la pratique: la réception du modèle américain en

Europe (1895-1912)

Marie-Sylvie Dupont-Bouchat, Belgique

Le débat sur le traitement de la délinquance juvénile se renouvelle en Europe à la fin du 19e

siècle, grâce, notamment, à la diffusion du modèle américain des Juvenile Courts. Les

échanges qui ont lieu entre 1890 et 1910 dans le cadre des Congrès pénitentiaires

internationaux et des congrès pour la protection de l'enfance (Paris 1895, Bruxelles, 1900,

Washington, 1910) marquent les progrès de la diffusion du modèle américain en Europe.

Avec des modalités et selon des chronologies différentes, la Grande-Bretagne, la France, la

Belgique, l'Italie, l'Allemagne adoptent cette idée.

L'objectif de la communication est de montrer comment au tournant du 20e siècle, le

débat sur la protection de l'enfance et le traitement de la délinquance juvénile

s'internationalise. L'importance des modèles américains et les réactions qu'ils suscitent en

Europe seront étudiés à partir de l'analyse des discussions des congrès internationaux et de

l'impact de celles-ci dans les législations nationales européennes.


